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BRIEF FOR APPELLANT 


STATEMENT OF THE QUESTIONS PRESENTED 


|| I, IS THE INDICTMENT VALID AND SUFFICIENT TO UPHOLD A CONVICTION WHERE THE 
DEFENDANT WAS INDICTED AND CONVICTED UNDER D.C.C. § 22-2901 (THE CRIME OF 
ROBBERY) AND THE INDICIMENT FAILS TO ALLEGE THAT HE ENTERTAINED THE INTENT 
TO DEPRIVE THE OWNER PERMANENTLY OF THE POSSESSION OF HIS PROPERTY? 


II, WHERE THE TRIAL JUDGE IN HIS INSTRUCTIONS TO THE JURY FAILED ADEQUATELY 
TO DEFINE THE ELEMENT OF SPECIFIC INTENT, AND INSTRUCTIONS ON THAT SUBJECT 
WERE MISLEADING, ARE SUCH INSTRUCTIONS SUFFICIENT TO APPRISE THE JURY OF THE 
NECESSITY OF PROOF OF THAT ELEMENT AND TO SUPPORT A CONVICTION FOR ROBBERY? 


III, WHERE THE DEFENDANT WAS CONVICTED AS AN AIDER AND ABETTOR ON THE PURELY 
CIRCUMSTANTIAL EVIDENCE THAT HE WAS IN THE PRESENCE OF THE PERPETRATOR AFTER THE 
CRIME WAS COMMITTED AND THAT SOME FRUITS OF THE CRIME AND INSTRUMENTS USED THER 
IN WERE FOUND IN HIS ACTUAL OR CONSTRUCTIVE POSSESSION, IS SUCH EVIDENCE SUF- 
FICIENT TO PROVE THAT HE ENTERTAINED THE REQUISITE INTENT TO COMMIT THE 
OFFENSES CHARGED AT THE TIME OF THEIR COMMISSION BY THE PERPETRATOR? 


=) | 


IV. WHERE THE DEFENDANT WAS CONVICTED ON THE PURELY CIRCUMSTANTIAL EVIDENCE 

THAT HE WAS IN THE PRESENCE OF THE PERPETRATOR AFTER THE) CRIME WAS COMMITTED 

| AND THAT SOME FRUITS OF THE CRIME AND INSTRUMENTS USED THEREIN WERE FOUND IN 

| HIS ACTUAL OR CONSTRUCTIVE POSSESSION AND WHERE THE ONLY| DIRECT TESTIMONY 

CONCERNING THE CIRCUMSTANCES LEADING UP TO THE DEFENDANT*S INVOLVEMENT IN 

| THE CRIME COMPLETELY ABSOLVED HIM OF CRIMINAL RESPONSIBILITY, ZS SUCH 
EVIDENCE SUFFICIENT TO SUPPORT A CONVICTION FOR THE CRIMES CHARGED? 


A358 


STATEMENT OF THE FACTS 
On October 8, 1965, at approximately 12:10 pem. in the 2000 block of 
i Fourth Street, N. E., in the District of Columbia, one Jerome Leonard did rob 


and assault with a dangerous weapon one Leonard N. Lodowskie The former took 


| from Lodowski a sum of money in excess of $135.00, his wallet and a pouch in 


| which the money was contained. About one-half block from the scene of the 

i crime, Leonard entered a car belonging to one Clifton H. Johnson, Jr., the 
appellant in this case, with whom he was acquainted, and the two drove toward 
the campus of the Catholic University, where Leonard was employed. At a traffic 
i light, Leonard got out of Johnson's car and started running. 

Shortly thereafter, two police officers approached Johnson’s car and 

f upon a search of the car, found the money pouch which Leonard had taken from 

1 Lodowski, a .32 caliber gun, and two toy guns; and upon a search of his person, 
! found $50 of the stolen cash. Within a few minutes, Leonard was returned to the 
|| Car where the remaining cash and Lodowski's brown leather wallet were found on 


ii his person. 
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ARGUMENT 


Introduction 


| 
The District of Columbia Code & 22-2901, provides as follows: 


"Whoever by force or violence, whether agdinst 


resistance or by sudden or stealthy seizure or ‘snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted ‘thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. (ar. 3, 1901, 31 Stat. 
1322, ch. 854, & 810.)" 


In contrast, robbery is defined at common law as 1) the unlawful 
| taking and carrying away 2) of the personal property of another 3) from his 
person or in his presence 4) by violence or by putting hin in fear 5) with the 
intent to deprive the owner permanently of his property. | 

It is the fifth element of the common law definition, the intent to 
deprive the owner permanently of his property which distinguishes it most 
noticeably from the statutory provision above. While this element has been 
frequently described in other terms such as an intent on the accused's part to 
convert the property to his own use or as an intent to rob or steal, its chief 
purpose at common law has remained the same: to make aeons a crime requiring 


both a general and a specific mens rea. In other words, [the common law has 
| 


required that the acts be done with an animus furandi comprised of wilfulness 
(general mens rea) and the intent to deprive the owner permanently of his 

| 
property (specific mens rea). 


"The animus furandi, or intent to steal, is essential 
to the crime. In other words, there must be a criminal 
intent of a character including the specific intent to rob; 
the taking must be with the intent to deprive the owner of 
his property permanently." 77 C.J.S. & 224a), Bobbecy. 
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Appellant submits that it is only by making the element of intent, 
as described herein, an essential part of the crime of robbery that strict 
liability for acts not criminal except as made so by D.C.C. 8 22-2901, may 


be avoided. He further submits that it was not the purpose of the legisla- 


i ture in enacting D.C.C.822-2901 to impose strict liability as the statutory 


description of the crime would imply. 

This Court seems to agree with appellant's suggestions, for, in U.S. 
i v. Mann, 119 F. Supp. 406 (1954), it held that robbery as used in D.C.C. 
§ 22-2901 means robbery in the usual common law sense as expanded to include 
| sudden or stealthy seizure or snatching. See also, Byrd ve U,S., 119 App. 
D.C. 360, 361, 342 F.2d 939 (1965). Thus, it may fairly be concluded that 
this Court agrees 1) that it was not the intent of the legislature to make one 
charged with the first four elements or the actus reus of the crime strictly 
liable for the offense without proof that he did the acts volitionally and 
with theintent to deprive the owner permanently of his property, and 2) that 
it was the intent of the legislature to pattern the statute after the common 
law. It is clear, therefore, that intent is necessary to the crime of robbery 


as set forth in D. C. C. 8 22-2901. 
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I. 


IS THE INDICTMENT VALID AND SUFFICIENT TO UPHOLD A CONVICTION WHERE THE DEFEN- 
DANT WAS INDICTED AND CONVICTED UNDER D.C.C. § 22-2901 (THE CRIME OF ROBBERY) 
AND THE INDICTMENT FAILS TO ALLEGE THAT HE ENTERTAINED THE INTENT TO DEPRIVE 
THE OWNER PERMANENTLY OF THE POSSESSION OF HIS PROPERTY? | 

| 


The defendant is entitled to a new trial if all the elements of the 
| 


crime are not specifically related to the jury and the defendant. 
| 
A. In an Indictment, the Elements of the Offense Charged Must be Clearly 
Set Forth. | 


It is essential that an indictment for any crime set forth the ele- 


iH ments of the offense charged with clarity and certainty $0 that it may be 
| 


understood by everyone and particularly by the defendant. This is necessary 


| because the accused must be sufficiently apprised of the |charges against him 


| 
so that he may know how to defend against such charges. | 


In Hagner v. U.S., 265 U.S. 427, 52 Sup. Ct. 417, 76 L. Ed. 861 (1932) 


| | 
the Supreme Court of the United States held that one test of the sufficiency of 


an indictment is whether the indictment contains the elenents of the offense 
| intended to be charged and that one reason for this requirement is to apprise 


the defendant of the charges against him so thathe may know what he must be 


prepared to meet. 


This Court held to the same effect as early as 1893 when, in Ainsworth 
ve U.S., 1 App. D.C. 518 (1893), it held that an indictment must be certain to 
every intent and without any intendment to the contrary; and the crime must be 


charged with such certainty and precision that it may be|understood by everyone, 


so that the defendant may know how to defend against such charge. 
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Similarly, in Moens, ve_U.S., 50 App. D.C. 15, 1% 267 F. 317 (1920), 


this Court quoted the Supreme Court in Evans v. U,S., 153 U.S, 584, 587, 14 


Sup. Ct. 934, 936, 38 L. Ed. 830, 831 (1894), and said: 


"(it is) . . . a well-established rule of criminal 
pleading that -- ‘the crime must be charged with preci- 
sion and certainty, and every ingredient of which it is 
composed must be accurately and clearly alleged.* " 


| B. The First Count of the Indictment in the Case at Bar Does Not Clearly Set 
Forth the Offense Charged. 


A reading of the First Count of the Indictment in this case reveals 


that the Grand Jury failed to charge the crime with clarity and certainty. 


"FIRST COUNT. On or about October 8, 1965, within the 
District of Columbia, Clifton H. Johnson, Jr. and Jerome 
Leonard, by force and violence and against resistance 
and by putting!’fear, stole and took from the person and 
from the immediate actual possession of Leonard Lodowski, 
property of Leonard Lodowski and property of John H. 
Wilkins Company, a body corporate, of the total value 

of about $147.26, consisting of the following: one wallet 
of the value of $1.00, $10.00 in money and one pouch of 
the value of $0.50, property of Leonard Lodowski; and 
$135.76 in money, property of John H. Wilkins Company, a 
body corporate." 


In Jackson v. U.S., 121 App. 90-160, 348 F.2d 772 (1965), this Court 


was presented with the question of the clarity of an indictment for robbery 


under D.C.C. # 22-2901 with virtually the same wording. It was set forth as 


follows: 


" 'The grand jury charges that on or about January 30, 
1963, within the District of Columbia, Frederick Jackson 
by force and violence and against resistance, and by sudden 
and stealthy seizure and snatching, and by putting in fear, 
stole and took from the person, from the immediate actual 
possession of Selma J. Nootenboom, property of the value 
of about $12.95; consisting of one billfold of the value of 
$2.00 and $10.95 in money.* " Jackson v. U.S., supra. at 
pe 161, n.2. 
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In Jackson ve U.S», supra., at page 162, it commented that the 


indictment left ". . » much to be desired both in completeness and clarity," 
| 


4 


| 


than set forth the omnibus statutory provision under which the accused is 


lean that it ". » » should state the offense charged more precisely, rather 


charged.” 


the Case at Bar. 


| 

lc. The Necessary Element of Specific Intent is Lacking in the Indictment in 
| | 

| 


It was the element of specific intent which was lacking in the 


| 
| 
' 

indictment in Jackson ve U.S., supra, at page 162, as it is lacking in the 


tee orces in the case at bar. If the conclusion of the Introduction to the 


Argument section of this Brief that D.C.C. § 22-2901 is in fact intended to 
be the common law crime of robbery and that an element of that crime is speci- 


| 


| tic intent, this Indictment, appellant contends, is manifestly insufficient to 
| uphold a conviction under the District of Columbia robbery statute. It failed 
to apprise the defendant of all the charges against him and certainly failed 
to allege that he entertained the specific intent to deprive the owner 


permanently of the possession of his property. 


D. An Indictment upon a Statute Must Include All the Elements of the Offense 
Whether or Not the Statute Specifically Requires Such Elements. 


In further support of his contentions regarding the insufficiency of 
the Indictment in question, appellant respectfully calls| this Court*s attention 
to Neufield ve. U.S., 73 App. D.C. 174, 118 F.2d 375, cert. denied, 62 Sup. Ct. 


580, 315 U.S. 798, 86 L, Ed. 1199 (1944), in which this Court quoted the 


Supreme Court as follows: 
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"In an indictment upon a statute, it is not 
sufficient to set forth the offence in the words of 
the statute, unless those words of themselves, fully, 
directly, and expressly, without any uncertainty or 
ambiguity, set forth all the elements necessary to 
constitute the offence intended to be punished; and the 
fact that the statute in question, read in the light of 
the common law, and of other statutes on the like matter, 
enables the court to infer the intent of the legislature, 
does not dispense with the necessity of alleging in the 
indictment all the facts necessary to bring the case 
within that intent.” Neufield v. U.S., supra. at p. 189. 
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Ii. 


WHERE IN HIS INSTRUCTIONS TO THE JURY, THE TRIAL JUDGE FAILED ADEQUATELY TO DE- 

FINE THE ELEMENT OF SPECIFIC INTENT, AND INSTRUCTIONS ON| THAT SUBJECT WERE NIS- 

| LEADING, ARE SUCH INSTRUCTIONS SUFFICIENT TO APPRISE THE) JURY OF THE NECESSITY 
OF PROOF OF THAT ELEMENT AND TO SUPPORT A CONVICTION FOR | ROBBERY? 


| ; of 
| A. The Instructions of the Trial Judge on the Element, Intent Were Not Only 
Insufficient, but also Misleading. 


In his instructions to the jury, the honorablei trial juge mentioned 
i the element of intent four times (see Official Transcript of Proceedings pp. 

| 105, 108 and 109). | 
Appellant submits that these instructions were insufficient and that 


) they tended to be misleading. It will be noted that the) first mention (see 


Tre 105) of the element is merely for purposes of defining the crime of robbery, 
f while the second mention (see Tr. 105) is also occupied with a purpose other 

i than that of defining the element in question. It merely describes the method 

i by which a jury is supposed to deduce intent from the evidence. 

In summarizing the question for the jury*s determination at a later 

! point in the instructions (see Tr. 108 and 109), the judge does not take the 
opportunity to explain the mens rea necessary to make the defendant's acts 


criminal. He was chiefly concerned with the time of the formation of the intent 


and with defendant*s knowledge of the commission of the robbery necessary to 


| 
| 
| 
| 
| 


make him a principal in the second degree. Morever, if it does instruct on the 
element of intent at all, such instruction is limited to the general mens rea or 
the volitional part of the element. The judge states that the defendant's 
guilt depends upon whether ". . . it was his intention to Operate a getaway car 
Appellant submits that such words imported insufficiently to the jury the 


necessity of proof of a specific intent in robbery. 
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| Certainly, it was the defendant’s intention to operate a car, a purely voli- 
| tional act. Only from the single word "getaway" could the jury have received 


| any indication that a more specific criminal intent was required. Appellant 


| contends that these instructions could have done nought but mislead the jury, 


| as similar instructions were held to have done in Jackson v. U,S., supras 
il B. Reading of the Statute and Indictment in the Instruction Further Mislead 
the Jury. 

In Jackson ve U.S., suprac, a case in which it will be remembered 
ll that the indictment was very similar to the one in the case at bar, this 
| Court said: 

"nd the indictment, which was in language similar to the 

language of the statute, was read and sent to the jury 

room, The statutory language defines several patterns 

of behavior as robbery in a single convoluted sentence 

and does not clearly set forth the elements which the 

Government had to prove in this case. The reading of 

the indictment further confused the matter, since it 

replaced the disjunctives in the statute with conjunc- 

tives." Jackson v. U.S., supra. pe l6l. 

Appellant need not point out that the same situation existed in the 
case herein quoted as in the one now under consideration. The failure of both 
the statute and the indictment to mention the element of intent which is, of 
course, the key ‘issue in this case, mislead the jury and aggravated the insuf- 


ficiency of the instruction on this point. Emphasis was required but was 


absent. 


C. A Judge Must Give Proper Instructions on Each Element of the Offense. 
A defendant*s right to have the jury pass on each element of the 


offense charged imposes upon a judge the duty to give proper instructions 
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on each element. See, Byrd v. U,S., supra., at p. see Jackson v. U.S., supra. 


at p- lél. 


It was stated in Jackson v. U.S., supra., at 162, that for a jury to 


function effectively, ;it must be given a clear statement of each element which 


the government must prove. 


D. Severally and in Combination, the Insufficiency of the Indictment and of 
the Instructions Were Prejudicial Error. 


Appellant contends the insufficiency of the Indictment and of the 
instruction deprived him of his right to have the jury bass on each element of 
the crime charged. Intent was truely the controlling question in this case, 
for it is undisputed that Leonard did commit the crime of robbery and that 
Johnson would be guilty if he had the animus furandi necessary to make him 
criminally liable for the offense. He must have intended at the time of the 
holdup to aid and abet Leonard in depriving the owners permanent ly of their 
property. As will be shown in Parts III and IV of this Argument, appel la nt 
disputes the sufficiency of the circumstantial evidencelin proving this inten- 
tion, and, therefore, any error pertaining to the alenent of intent would 


certainly have been prejudicial in the trial of his case. 
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Ill. 


|| WHERE THE DEFENDANT WAS CONVICTED AS AN AIDER AND ABETTOR ON THE PURELY CIRCUM- 
STANTIAL EVIDENCE THAT HE WAS IN THE PRESENCE OF THE PERPETRATOR AFTER THE CRIME 
1 WAS COMMITTED AND THAT SOME FRUITS OF THE CRIME AND INSTRUMENTS USED THEREIN 

| WERE ROUND IN HIS ACTUAL OR CONSTRUCTIVE POSSESSION, IS SUCH EVIDENCE SUFFICIENT 
TO PROVE THAT HE ENTERTAINED THE REQUISITE INTENT TO COMMIT THE OFFENSES CHARGED 
| AT THE TIME OF THEIR COMMISSION BY THE PERPETRATOR? 


|| The Evidence was not Sufficient to Prove the Specific Intent. 


It is elementary law that in order for one to be convicted as a 


| principal in the second degree or as an aider and abettor of the principal in 


i the first degree, he must have entertained at the time of the commission of the 


|| crime the same intent to commit the crime which the actual perpetrator enter- 
} tained. Appellant contends that the circumstantial evidence upon which he was 
convicted in this case does n@ permit an inference that he entertained such an 
intent at the time the robbery was committed, or at any time thereafter. 
Criminal intent, as well as the criminal act, must be convincingly present in 
| any set of facts or reasonably inferable therefrom to support a conviction for 
any crime. Circumstantial evidence will be examined at greater length in Part 
| IV of this Argument, but at this time, it is appropriate to examine the testi- 
| mony to determine whether reasonable men could infer that Clifton H. Johnson, 
| Ire ever intended either to aid or to abet Jerome Leonard in his commission of 
|| this robbery. It is necessary that the record disclose evidence that the 


defendant wilfully drove a getaway car for Jerome Leonard, that he was waiting 


for him one-half block from the scene of the crime knowing of Leonard*s purpose, 


intending to aid and abet in his escape and sharing his intent to deprive the 


owners permanently of the possession of their property. 


=i = | 


There are but two circumstances tending to indicate that this knowl- 
edge and intent were present: the facts that Leonard entered the defendant's 
| car after the holdup and that some fruits of the crime “ons found in Johnsa *s 
i possession after the apprehension. Appellant contends that it is unreasonable 
\ that such intent to aid and abet as previously described could be inferred 
| from this purely circumstantial evidence. The government did not even attempt 
| to prove by further circumstantial evidence or by any direct testimony that 
| appellant knew of Leonard*s purpose, and, accordingly, could entertain the 
requisite intent to commit the crime of robbery. The burden was on the govern- 
i} ment to demonstrate that appellant was a principal in the second degree because 
| he incited or encouraged the act done by the actual perpetrator. See, Brown v. 
|| Com., 107 S.E. 809, 16 A.L.R. 1039 (1921). Appellant submits that the evidenc 


is, then, insufficient to support his conviction on either Count I or Count II 


of the offense charged. 


IV. 


|| WHERE THE OEFENDANT WAS CONVICTED ON THE PURELY CIRCUMSTANTIAL EVIDENCE THAT HE 
li WAS IN THE PRESENCE OF THE PERPETRATOR AFTER THE CRIME WAS COMMITTED AND THAT 

|| SOME FRUITS OF THE CRIME AND INSTRUMENTS USED THEREIN WERE FOUND IN HIS ACTUAL 
| OR CONSTRUCTIVE POSSESSION AND WHERE THE ONLY DIRECT TESTIMONY CONCERNING THE 

|| CIRCUMSTANCES LEADING UP TO THE DEFENDANT*S INVOLVEMENT IN THE CRIME 
COMPLETELY ABSOLVED HIM OF CRIMINAL RESPONSIBILITY, IS SUCH EVIDENCE SUFFICIENT 
| TO SUPPORT A CONVICTION FOR THE CRIMES CHARGED? 


i The Evidence is not Inconsistent with the Appellant's Version of the Incident. 
To convict the defendant even as an accessory after the fact, the 
| record must disclose that the government proved beyond a reasonable doubt that 


i at some time between the moment when Leonard entered the defendant*s car and 


the time that he left the car at the traffic light, Johnson formed the intent 


| to aid Leonard. Of course, the trial was not concerned with convicting the 

| gefendant as an accessory after the fact, but of the higher crime of being a 
principal in the second degree. Yet, appellant contends that the circumstan- 
tial evidence brought out in this trial was not sufficient even to convict him 
as an accessory after the fact, because, as was held in Bullock ve Come, 249 
Ky. 1, 60 S.W.2d 108, 94 A.L.R. 407 (1933), to justify a conviction, circum- 
stantial evidence must do more than create a suspicion of guilt; it must be 
consistent with every reasonable inference of guilt and inconsistent with 
innocence. Construing the evidence most favorably to the defendant, the 
question then revolves about an examination of the reasonableness of the evi- 
dence as to its probative value in proving the guilt of the defendant. Sup- 
posing a set of facts similar to those in this case: Mr. X is sitting in his 
car, and an acquaintance opens the car door and suggests that they go somewhere 
Mr. X drives off at a speed slightly in excess of the speed limit. The car 


approaches a redlight and stops, and the acquaintance jumps out of the car 
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leaving things behind him. The police approach, take Mr. X into custody, and 
| search the car finding evidence of a crime which Mr. X*s acquaintance has 
allegedly committed. On this set of facts, the only errors committed by Mr. X 
| were ariving in excess of the speed limit and having an acquaintance who had 


| violated the law. Such a set of circumstances could befall any individual 
| 


having a car and a wayward acquaintance. Now, add to these facts two other 


| bits of evidence, specifically, the finding of $50 loose cash on the person 

of Mr. X, and the subsequent statement by the acquaintance that he had committed 

a robbery. | 
If the two had been riding in the car for enough time for the 

acquaintance to have loaned to Mr. X the sum of $50, could it reasonably be 


inferred that Mr. X was a party to the crime of robbery? Add, once again, 


another fact that after the loan of $50, the acquaintance had told Mr. X that 


he had just committed a robbery and that the money was stolen. Now, with the 


acquaintance in his car, what could the unfortunate Mr. X have done? (1) Stoppe 


| 
| 
| 
| 
i! 
i 
' 
| 
| 
\ 
| 
| 
| 
| 
| 


the car? He did that. (2) Shouted for the police? About this time, assume 


| 
that a police car had made a U-turn because Mr. X was speeding and was follow- 


ing him, so the police were already there. (3) Return the $50 loaned by his 


acquaintance? An impecunious Mr. X might not, whereas an affluent Mr. X would 


| more likely refuse the $50. Regardless, this last fact would make Nr. X 
guilty only of receiving stolen property, 10t of being an accessory after the 
fact, let alone an aider and abettor. | 
Furthermore, even if the inferences drawn from this purely crcumstan- | 
| tial evidence could be deemed sufficient to support a Bonictions such conciu- 


| sions were compjetely contradicted by the testimony of Leonard. He absolved 


i | 


i 
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Johnson from all criminal responsibility stating that he had no part in the 


crime. Johnson was merely a victim of the circumstances in which he had been 


placed by his acquaintance and the record makes this point clear. 


Supposing, however, that the jury chose to disregard the testimony 
of Leonard entirely, was there, on ;the basis of the foregoing hypothesis of 
Johnson*s innocence, which is as much proven by the evidence as his guilt, 
sufficient evidence on which to base a conviction? Appellant contends that 
there was not. Circumstantial evidence to justify a conviction must point 
unerringly to the accused*s guilt. See, Hall v. Com., 149 Ky. 42, 147 S.W, 
764. This it fails to do, because, once again, the circumstances do not permit 
an inference that Johnson had the specific intent to commit robbery. "To be 
sufficient to sustain a conviction . . . (circumstantial evidence) . . . must 
exclude every reasonable hypothesis of innocence." Woodall v. Com., 230 Ky. 
698, 20 S.W.2d 722; Mattingly v. Com., 195 Ky. 838, 243 S.W. 1044. Appellant 


contends his foregoing hypothesis is as reasonable as the goverment's. 
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CONCLUSION 

The element of "intent" is always the most di 

with in a criminal case. However, the appellant cannot 
specific finding that he entertained the specific inten 


} allegedly performed. This fact, which had to be found b 


fficult factor to deal 


be convicted without a 


| 
ft to commit the acts 


y the jury, might well 


be ignored by them due to its amorphous qualities (it is only a state of mind). 


If the jury were read an indictment which dd not emphas 
intent, they might not be initially aware that it was a 
able requirement. Therefore, they were not testing the 
requirement. 


In this unusual] situation, where the defendan 


ize the requirement of 
| Specific and irreplace- 


| evidence against this 


t was not present at the 


scene when the crime was committed, they would have a greater duty to test the 


presence of intent because another person actually comm 
stated that the defendant knew nothing about it. 


The instructions of the trial court did not c 


itted the crime and then 


ure the defect, but 


aggravated the jury*s confusion.2n-the-tdictment, Furthermore, only circum- 


stantial evidence was presented by the prosecution, and 


intent. 


it failed to prove 


With these factors considered, the appellant prays that the convictio 


be reversed and, in the alternative, that a new trial be granted. 


GALIHER, STEWART & 


Wi Chi apm WAZ 


William H. Clarke 


CLR KE 
| 


tk 


1215 19th Street, N. W. 


Washington, D. C. 


20036 


Attorney for Appellant 


-19- 


CERTIFICATE OF SERVICE 


It is hereby certified that a copy of the foregoing Brief for 


| Appellant was mailed postage prepaid, this 26th day of June, 1967 to the United 


| States Attorney*s Office, United Spates Court House, Wash ington, D. C. 


UNilbram W eLa She. 
William H. Clarke 
Charles E. Chisholm 


Attorneys for Appellant 


BRIEF AND APPENDIX FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


0 


Curtoy H. Jounson, Jn., APPELLANT, 


Vv. | 
| 
Unirep Srares or AMERICA, APPELLEE, 


| 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
| 


DAVID G. BRESS, 
United States Attorney. 
FRANK 2 NEBEKER, 
ALLAN M. PALMER, 


ALBERT W. OVERBY, JR., 
Asta United States Attorneys 


Cr. No. 1323-65 


United States Cou raf Appeals in 


for the Sistrcy of Sotumdpe Sircuit 


THLEH AUG 1967 
Wasthan (Nalebanas 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1) Whether an indictment, unobjected to below, may now 
be challenged on appeal? 

2) Whether an indictment for robbery, alleging in part 
that appellant ‘‘stole and took from the person and from 
the immediate actual possession’’ of complainant property 
belonging to him sufficiently alleges the elements of rob- 
bery and adequately enables appellant to prepare a defense? 

3) Whether the instructions on robbery, unobjected to 
and actually acquiesced in below, may be considered on ap- 
peal; and if so whether they sufficiently covered the issue 
of specific intent to commit a robbery? 

4) Whether, in the absence of any challenge to the suf- 
ficiency of the evidence in the trial court, this issue may be 
considered on appeal; and if so whether there was suf- 
ficient evidence to support the jury’s verdict of guilt? 


INDEX 


Counterstatement of the case 
The Prosecution’s Case ... 
The Defense 23 
The Charge to the Jury 

Statutes and Rules Involved 

Summary of Argument 


Argument: 
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10 be 


The indictment, incorporated in instructions as to which 
defense counsel announced that he was satisfied, properly 
charged the crime of robbery ........-. 
Appellant should not be permitted to r 
time on appeal the claim that the instructions given below 
were erroneous, where counsel affirmatively acquiesced in 
those instructions. In any event, the trial judge adequately 
instructed the jury in defining the element of specific in- 
tent. If any error occurred, it did not amount to plain 
error calling for reversal . S52 mabye . 
A. Appellant should not be permitted to raise on appeal 
the claim that the instructions were defective when 
he announced himself satisfied with them below ... 
B. In any event, the instructions given were error-free. 
The trial judge adequately instructed the jury on 
element of specific intent . “bts Ae oe 
. Even assuming arguendo that error was committed 
in the instructions, it was not plain error necessitat- 
ing reversal : =4in5 bias 
Appellant’s conviction for aiding and abetting the robbery 
and assault with a dangerous weapon committed by Leon- 
ard should be affirmed by this Court. Appellant should 
not be permitted to challenge the sufficiency of the evi- 
dence for the first time on appeal, without ventilating this 
issue below. Even if the issue could be raised, there was 
sufficient evidence to justify the jury’s conclusion that ap- 
pellant aided and abetted in the robbery and the assault 
with a deadly weapon. Leonard’s exculpatory testimony 
was properly rejected by the jury in resolving the conflict 
between that testimony and the government’s evidence 


A. Appellant should not be permitted to challenge the 
sufficiency of the evidence for the first time on appeal, 
without ventilating the issue below 
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B. There was sufficient evidence to justify the jury’s 
conclusion that appellant aided and abetted in the 
robbery and assault with a deadly weapon 


C. Leonard’s exculpatory testimony was properly re- 
jected by the jury in resolving the conflict between 
that evidence and the government’s evidence 


Conclusion .... 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,840 


(Cr. No. 1323-65) 


Curton H. Jonnson, Jr., APPELLANT, 
v. 


Unrrep States or America, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 8, 1965 Clifton H. Johnson, Jr. and Jerome 
Leonard were arrested for robbery and assault with a 
deadly weapon. They were indicted for both offenses on 
December 20, 1965.1 After a two-day trial, the jury re- 


1The indictment read as follows: 


Frest Count: 


On or about October 8, 1965, within the District of Columbia, 
Clifton H. Johnson, Jr. and Jerome Leonard, by force and 
violence and against resistance and by putting in fear, stole 
and took from the person and from the immediate actual pos- 
session of Leonard Lodowski, property of Leonard Lodowski 
and property of John H. Wilkins Company, @ body corporate, 
of the total value of about $147.26, consisting of the following: 
one wallet of the value of $1.00, $10.00 in money and one pouch 


(2) 


2 


turned on November 22, 1966, a verdict of guilty on both 
counts of the indictment? Clifton H. Johnson was sub- 
sequently sentenced to two to six years’ imprisonment on 
the robbery count and two to six years’ imprisonment on 
the assault count, to run concurrently with the sentence on 
the robbery count, both to run consecutively to a sentence 
imposed in Criminal Case No. 1279-655 He now appeals. 


The Prosecution’s Case 


The government initially established the fact that the 
robbery and the assault with a deadly weapon had occurred 
through the testimony of the complaining witness, Leonard 
Lodowski, a route salesman and truck driver for the John 
H. Wilkins Coffee Company. He testified that on October 
8, 1965 he parked the company’s truck in the 2000 block of 
Fourth Street, Northeast and began eating his lunch. 
Shortly thereafter a man entered the truck, pulled out a 
silver gun, cocked it, and demanded money (Tr. 4, 5). The 
robber took a brown pouch containing the company’s 


money—approximately one hundred and thirty to one hun- 
dred and forty dollars in cash, about sixty dollars in checks, 
and about six dollars in change, and complainant’s own 
wallet, containing approximately ten dollars in cash (Tr. 7). 
He made the complainant lie down on the floor of the truck, 
but complainant raised his head and saw him run up Fourth 


nn EE 


of the value of $0.50, property of Leonard Lodowski; and 
$135.76 in money, property of John H. Wilkins Company, a 
body corporate. 


Seconp Count: 

On or about October 8, 1965, within the District of Columbia, 
Clifton H. Johnson, Jr. and Jerome Leonard made an assault 
on Leonard Lodowski with a dangerous weapon, that is, a 
pistol. 

2 Co-defendant Leonard pled guilty to the first count of the indict- 
ment on February 24, 1966 and on March 25, 1966 the second count: 
of the indictment was dismissed as to him. 

3The sentence in Criminal No. 1279-65 was three to ten years’ 
imprisonment for robbery and assault with a deadly weapon, to 
run concurrently. 
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Street in the direction of Catholic University (Tr. 6, 25-26). 
Complainant jumped out of the truck, and as he started to 
step into the street a patrol car came by, manned by Officers 
Wilson and Huey (Tr. 6, 33, 34). Complainant described 
the robber to them and told them the direction in which he 
had run, which information they broadcast on the radio 
(Tr. 6). While looking for the robber, the officers were 
notified by radio that two suspects had been apprehended 
about thirteen blocks away at Catholic University, to which 
they immediately proceeded with complainant in the patrol 
ear (Tr. 6, 36-37). 

Officers Doyle and Jones were instrumental in apprehend- 
ing appellant and Leonard. They were in a marked patrol 
car which was proceeding in a southerly direction on Fourth 
Street when they saw appellant’s car coming in a northerly 
direction on the same street (Tr. 45, 64). As a result of in- 
formation given by Officer Doyle to Officer Jones, the driver 
of the patrol car, the latter immediately made a U-turn in 
the 3300 block of Fourth Street, switched on the red dome 
light, and began to follow appellant’s car (Tr. 45, 46, 64, 68, 
70-71).* Officer Doyle testified that in his opinion appellant’s 
car was exceeding the 25 m.p.h. speed limit as it approached 
(Tr. 46). Officer Jones testified that it was ‘‘going north on 
4th at a high rate of speed”’ (Tr. 64). Both testified that it 
was traveling at a rate of 40 to 45 miles per hour as it 
passed (Tr. 46, 64). 

After the officers made the U-turn, appellant’s car slowed 
down. Leonard jumped out of the car about 200 feet south 
of Michigan Avenue, almost fell, then ran toward one of 
the buildings on the campus of Catholic University (Tr. 46, 
47). Both appellant and Leonard had been in the front 
seat, with appellant driving (Tr. 47). Appeilant proceeded 
north nearly up to a stoplight at the corner of Fourth Street 
and Michigan Avenue and stopped the car there. The police 
ear stopped behind appellant’s car, and Officers Jones and 


4 Officer Jones apparently told Officer Doyle that the automobile’s 
tags corresponded with those used in a robbery on October 7, the 
day before the instant robbery (Tr. 56). 
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Doyle jumped out and approached the car. It began to move 
forward again and stopped again, apparently as the result 
of something said to appellant by one of the officers (Tr. 47, 
59, 64-65, 69). Officer Doyle asked appellant to cut off the 
ignition and get out of the car, and Officer Jones began to 
pursue Leonard (Tr. 59). 

The complainant and Officers Wilson and Huey arrived 
on the scene shortly thereafter, after appellant was in cus- 
tody but before Leonard was captured (Tr. 12, 29, 66). A 
search of Leonard, dressed only in a black sweater and tan 
pants but no overcoat, revealed that he had complainant’s 
wallet, eighty-seven dollars in bills in his right front pocket, 
and $2.29 in change (Tr. 26, 27, 50-51). A search of appellant 
revealed that he had six loose bills—four $10 bills and two 
$5 bills in his left-front pocket; another $10 in a brown 
leather wallet in his rear pocket; ° and $5.36 in loose change 
in one of his front pockets (Tr. 52-53). A search of appel- 
lant’s car revealed that it contained two toy guns, a loaded 
32 caliber revolver, and the brown leather pouch belonging 
to complainant’s employer and taken during the robbery 
(Tr. 27, 28, 30, 66, 67, 91). The two toy guns were found 
next to the driver’s seat, in the space between that seat and 
the left wall of the console. The revolver was found under 
the right front seat (Tr. 72). The brown pouch was found 
‘partly underneath the [right front] seat and partly on the 
floor itself’? (Tr. 32, 67). 

When the government ended its direct case, no motions of 
any kind were made by the defense, nor was any dissatis- 
faction evidenced as to the sufficiency of the government’s 
proof. 

The Defense 


Appellant did not take the stand in his own behalf. The 
only witness for the defense was Jerome Leonard. His 
testimony, if believed, would tend to exculpate appellant. 
He testified that he was employed at Catholic University, 
that he went home to eat his lunch, saw appellant near a 


5 Officer Jones testified that to the best of his recollection, the 
brown leather wallet was appellant’s own wallet (Tr. 53). 
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“‘earry-out’’? shop, and got into his car. Appellant then 
asked Leonard to loan him $50 (Tr. 76-77). Leonard said 
«¢ Wait a minute.’ ’’ He then ‘‘got out the car... walked 
back down to this truck... and robbed Mr. Lodowski’’ (Tr. 
77). Leonard testified that he went back to appellant’s car, 
announced himself ‘‘ready’’, and appellant drove off (Tr. 
77). According to Leonard, appellant was not told of the 
robbery until after it occurred (Tr. 79). 


The Charge to the Jury 


After cross-examination of the sole witness for the de- 
fense, the defense rested (Tr. 97). There was no motion 
for judgment of acquittal or any other evidence of dis- 
satisfaction with the quantum of proof presented. The Court 
indicated that it would give the usual instructions on rob- 
bery, assault with a deadly weapon, and aiding and abetting, 
and asked counsel for both sides if there were any special 
instructions desired. Defense counsel initially indicated he 
wanted nothing other than the general instruction on failure 
to testify, but decided to withdraw his request for it (Tr. 
98). 

The court then charged the jury.* At the conclusion of the 
charge to the jury the trial judge asked if there were any 
objections to anything he had said or if there were any sug- 
gestions. The Assistant United States Attorney indicated 
his satisfaction, and defense counsel stated ‘We are satis- 
fied with the instructions, Your Honor’’ (Tr. 109). After 
deliberating for over three hours, the jury returned a ver- 
dict of guilty on both counts (Tr. 111, 114). 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 105, provides: 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid- 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of this 


© The charge in pertinent part is set out in the Appendix. 
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section being that as to all accessories before the 
fact the law heretofore applicable in cases of mis- 
demeanor only shall apply to all crimes, whatever 
the punishment may be. 


Title 22, District of Columbia Code, Section 502, provides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


Title 22, District of Columbia Code, Section 2901 provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


Rule 12(b)(2), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


Defenses and objections based on defects in the... 
indictment .. . other than that it fails to show jurisdic- 
tion in the court or to charge an offense may be raised 
only by motion before trial. ... 


Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be furnished 
to adverse parties. The court shall inform counsel of 
its proposed action upon the requests prior to their 
arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party 
may assign as error any portion of the charge or omis- 
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sion therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury and, on request 
of any party, out of the presence of the jury. 


SUMMARY OF ARGUMENT 


I 


The indictment in this case should be upheld. Appellant 
did not see fit to object to it below, nor did he seek clarifica- 
tion of it at any time. The instructions, with which ap- 
pellant was satisfied, included the indictment. Having 
acquiesced in the instructions, he cannot raise for the first 
time on appeal the claim that error existed in the indict- 
ment included therein. 

In any event, the indictment properly charged the crime 
of robbery, inasmuch as the element of specific intent was 
encompassed in the word ‘‘stole”’ found in the indictment. 
Appellant cannot reasonably be said to have been misled 
by the indictment, nor would the preparation of his defense 
differed had specific intent been expressly mentioned. More- 
over, this Court considered a similar indictment recently. 
Though critical of its wording, it expressly pointed out 
that it would not hold that the indictment in itself would 
require reversal. 

I 


Since defense counsel announced himself satisfied with 
the instructions, appellant should not now be allowed to 
attack those instructions for the first time on appeal. In 
any event, the instructions were error-free. Indeed, the 
trial judge admirably narrowed the pertinent issues and 
clearly specified the necessity of finding that appellant had 
the specific intent to deprive complainant of the property 
in the course of the robbery. The errors which character- 
ized the instruction in Jackson v. United States, 121 US. 
App. D.C. 160, 348 F. 2d 722 (1965), are not present here; 
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if any error occurred, it was not error which prejudiced 
substantial rights of appellant. 


saat 


Appellant should not be allowed to challenge for the 
first time on appeal the sufficiency of the evidence under- 
lying the jury’s verdict of guilt. Whether or not that chal- 
lenge is allowed, the evidence was clearly sufficiengt to sup- 
port the submission of the case to the jury and to sustain 
the jury’s verdict on appeal. Appellant was shown to have 
been the driver of the car to which Leonard returned after 
robbing the complainant; appellant and Leonard drove 
away at a high rate of speed; fruits of the crime were found 
in appellant’s possession, and objects tending to indicate 
he had knowingly participated in the crime were also 
found in his possession. The jury properly rejected the 
exculpatory testimony of Leonard, the only witness for the 
defense, because it strongly conflicted with common knowl- 
edge and experience. 


ARGUMENT 


I. The indictment, incorporated in instructions as to which de- 
fense counsel announced that he was satisfied, properly 
charged the crime of robbery. 


(Tr. 109) 


Appellant argues that the indictment is ‘‘manifestly in- 
sufficient’? (Br. p. 8) to uphold a conviction under 22 D.C. 
Code 2901. Appellant cites no case in this jurisdiction which 
expressly supports such a proposition, and the government 
submits that it lacks merit. 


No objections to the indictment were raised below by 
means of a pre-trial motion, as contemplated by Rule 12(b) 
(2), Fed. R. Crim. P.? Moreover, the indictment was in- 


7 Cf. Pino v. United States, __ US. App. D.C. —, 370 F.2d 
247 (1966). While the matter is unclear to some extent, it would 
appear that the thrust of appellant’s objection on this appeal is that 
the indictment was unclear, not that it failed to show jurisdiction in 
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corporated in the instructions to the jury, and defense 
counsel expressly stated that he was satisfied with those 
instructions (Tr. 109). Appellee submits that appellant’s 
contention, unventilated below and indeed affirmatively, if 
only impliedly rejected by trial counsel despite ample op- 
portunity to object, need not now be considered,? particularly 
in the absence of any showing on appeal as to how the 
allegedly defective indictment prejudiced appellant’s sub- 
stantial rights. 

In any event, the indictment properly charged the crime 
of robbery. It charged in pertinent part that appellant “‘by 
force and violence and against resistance and by putting in 
fear, stole and took from the person and from the immediate 
actual possession”? of the complainant the property herein 
involved. Apparently, appellant would seek to add to this 
phrase the language ‘‘with the intent wrongfully to deprive 
him permanently of his property”’ or its equivalent, though 
no elucidation of the indictment was sought by means of a 
bill of particulars below. We deem those words unnecessary. 

As appellant suggests, the sufficiency of an indictment is 
measured by whether it contains the elements of the offense 
intended to be charged and sufficiently apprises the de- 
fendant of what he must be prepared to meet. See, e.g. 
Russell v. United States, 369 U.S. 749, 763 (1962) ; Hagner v. 
United States, 285 U.S. 427 (1932). Coloring this measure, 
however, is the Supreme Court’s admonition that the ques- 
tion is not merely ‘‘whether [the indictment] could have 
been made more definite and certain.’’? Id. at 431. Here, 
appellant could not have been unapprised of what he had to 
be prepared to meet. ‘‘Stole’’, in everyday parlance and as 
used in this indictment quite adequately denotes a taking 
with an intent wrongfully to deprive another of his property. 
A commonly used dictionary similarly gives the primary 


EE 


the court or failed to charge an offense. If this reading is correct, 
appellant is foreclosed from raising the issue here by the express 
language of the rule. 

8 See, e.g., Kelly v. United States, 124 US. App. D.C. 44, 361 F. 2d 
61 (1966) ; Pitts v. United States, 99 U.S. App. D.C. 63, 237 F. 2d 
217 (1956); Rule 30, Fed. R. Crim. P. 
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definition of the word as ‘‘to take, and carry away feloni- 
ously and, usually, unobserved ; to take or appropriate with- 
out right or leave, and with intent to keep or make use of 
wrongfully ; as to steal money or another’s goods.’’® Appel- 
lant cannot be said to have been misled by use of a word so 
commonly used and invariably construed. There is not one 
single indication that his defense would have varied had the 
phrase now sought to be added been inserted in the indict- 
ment, nor would he have prepared for trial in any other 
way. - 

Nor can it be said that the indictment failed to charge an 
offense in that the element of specific intent was missing. 
The word itself carries the element of specific intent. As the 
Supreme Court has noted, ‘‘Probably every stealing is a 
conversion ... ‘To steal means to take away from one in 
lawful possession without right with the intention to keep 
wrongfully.’’’ Morissette v. United States, 342 U.S. 246, 
271 (1952). Anyone familiar with the English language 
would understand the word to mean a taking with intent 
wrongfully to deprive another of his property or the equiva- 
lent thereof and nothing else, particularly in this context. 
Its use precludes any possibility that the taking was acci- 
dental. Thus the indictment does ‘‘fully, directly, and ex- 
pressly, without any uncertainty or ambiguity, set forth all 
elements necessary to constitute the offense intended to be 
punished”’. United States v. Carll, 105 U.S. 611 (1881). We 
submit that both tests are amply met here, particularly in 
view of the above admonition recognizing the shift from 
common-law strictures toward a more reasonable approach, 
and the related trend away from ‘‘condemning every vari- 
ance between indictment and proof, [so that] convictions 
are not now set aside except for variance resulting in sub- 
stantial prejudice . . .’’ Jackson v. United States, 123 US. 
App. D.C. 276, 279, 359 F.2d 260, 263 (1966). 

Appellant cites a number of cases in support of his con- 
tention that the indictment is defective, only two of which 


® Webster’s International Dictionary 155 (2d ed. 1945). 
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deal with indictments like the one under consideration 
here.” In Jackson v. United States, 121 U.S. App. D.C. 160, 
348 F.2d 772 (1965), this Court reversed a conviction be- 
cause of inadequacy in the instructions. The indictment 
there was identical in pertinent part to the one in this case 
except that the words ‘‘and by sudden and stealthy seizure 
and snatching”’ were inserted after the words ‘‘against re- 
sistance’? and before ‘‘and by putting in fear.’’ After re- 


10 In Hagner, supra a conviction was affirmed despite a challenge 
to an indictment for mail fraud. It was claimed that it charged 
no offense in the District of Columbia in that it failed to allege 
specifically that petitioner “did cause [the letter] to be delivered 
by mail according to the direction thereon”. The Supreme Court 
noted that the indictment nevertheless alleged that the letter was 
deposited in a post office so addressed as to constitute a direction 
for its delivery at a particular place in the District of Columbia 
“and that while it did not in set terms allege delivery of the letter, 
a presumption to that effect result{ed] from the facts alleged.” 
Id. at 430, 431. Moreover, the Court stated that “Upon a proceed- 
ing after verdict at least, no prejudice being shown, it is enough 
that the necessary facts . . . by fair construction can be found 
within the terms of the indictment.” Id. at 433. 

Ainsworth v. United States, 1 U.S. App. D.C. 518 (1893), re- 
versed a conviction under a manslaughter indictment as to which 
no issue of intent was raised. Instead, the primary issue was how 
the multiple defendants were “joined or united in an obligation 
to adopt the necessary means to avoid” a structural failure of a 
building; the Court said such facts insufficiently appeared in the 
indictment, and that there was not averment of “a common or like 
personal duty on the part of each of the defendants.” Id. at 526-27 
(emphasis in original.) 

Moens v. United States, 50 App. D.C. 15, 267 Fed. 317 (1920) 
involved an indictment which charged that appellant “feloniously 
and unlawfully had in his possession for the purpose of exhibiting 
the same, forty obscene prints and pictures .. . against the form 
of the statute.” The Court reversed, saying “. . . a blind man, 
having the pictures in possession, without knowledge of their nature, 
for the purpose of exhibiting them to others, could be convicted’ 
Id. at 20, 267 Fed. at 342. The indictment was insufficient because 
even accepting its truth, the accused might still not be guilty of 
the offense. Ibid. 


12 


versing on the basis of the erroneous instructions, the 
majority discussed in dicta the wording of the indictment: 


While we do not hold that the indictment would in itself 
require reversal, we note that it leaves much to be de- 
sired both in completeness and clarity. The element of 
specific intent should be clearly stated. Furthermore, 
the indictment should state the offense charged more 
precisely, rather than set forth the omnibus statutory 
provision under which the accused is charged. Id. at 
162, 348 F.2d at 774. (Emphasis added.)” 


Appellant cannot escape the fact that the Court expressly 
said that it was not holding that such an indictment would 
require reversal. This language alone would be sufficient to 
foreclose appellant’s claim of reversible defects in the in- 
dictment. All that the court did there was to recognize 
the rule already stated—that the test is not whether the in- 
dictment can be made more definite and certain. Hagner v. 
United States, supra at 431. Moreover, we note that the 
complications produced by the ‘‘sudden and stealthy seizure 
and snatching”’ language, with its concomitant requirement 
of three more conjunctives, are missing here. 

Neufield v. United States, 73 U.S. App. D.C. 174, 118 F.2d 
375 (1941), cert. denied sub nom. Ruben v. United States, 
315 U.S. 798 (1942), the second case pertinent here, upheld 


11 Judge Danaher, dissenting, argued that the indictment was 
sufficient since under a “common sense” reading it contained the 
element of specific intent. Id. at 162-65, 348 F. 2d at 774-77. 


12In a second case involving another robbery by the same de- 
fendant, this Court affirmed a conviction for robbery under an 
indictment identical to the instant one in that it did not include the 
words “sudden or stealthy seizure or snatching”. While the issue 
in this case turned on variance of the proof from the indictment, 
the Court evidenced no misgivings about the clarity of the indict- 
ment for it affirmed without discussion of the absence of an express 
allegation of specific intent. Other cases in which the same or 
similar indictments have been upheld include Hendricks v. United 
States, D.C. Cir. No. 20581, decided July 20, 1967; Brown v. United 
States, D.C. Cir. No. 19579, decided May 11, 1967; Hunt v. United 
States, 115 US. App. D.C. 1, 316 F. 2d 652 (1963). 
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an indictment containing language similar to the one at bar. 
Since its requirements, stated in appellant’s Brief (p. 9) 
are amply satisfied here, extended discussion is unneces- 
sary."® 


Il. Appellant should not be permitted to raise for the first 
time on appeal the claim that the instructions given 
below were erroneous, where counsel affirmatively ac- 
quiesced in those instructions. In any event, the trial 
judge adequately instructed the jury in defining the ele- 
ment of specific intent. If any error occurred, it did not 
amount to plain error calling for reversal. 


(Tr. 99-101, 103-109) 


A. Appellant should not be permitted to raise on appeal 
the claim that the instructions were defective when he 
announced himself satisfied with them below. 


This Court has held that the absence of an objection. to 
instructions below ordinarily forecloses consideration of 
alleged defects therein when raised for the first time on 


appeal. See, e.g., Kelly v. United States, 124 U.S. App. 
D.C. 44, 361 F. 2d 61 (1966) ; Robertson v. United States, 124 
U.S. App. D.C. 309, 364 F. 2d 702 (1966) ; Williams v. United 
States, 116 U.S. App. D.C. 131,941 F. 2d 744, cert. denied, 
375 U.S. 898 (1963) ; Rule 30, Fed. R. Crim. P.% Here, coun- 


18 Appellee has no quarrel with the proposition that 22 D.C. 
Code $2901 is intended to encompass the common law crime of 
robbery. Neufield v. United States, supra. We note, however, that 
the indictment is not a mere repetition of the words of the statute, 
for section 2901 does not contain the word “stole”. 

44 The reasons for such a rule were well stated in Villaroman v. 
United States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950): 


[It] . . . is for the sound and practical purpose of affording 
the court an opportunity to make any additions or corrections 
that may be deemed appropriate before the jury retires to 
consider its verdict. A failure to make objections to the charge 
deprives a judge of the final opportunity for consideration 
and action which may avoid serious error resulting in a futile 
trial. So, in fairness to the courts, the parties and the ad- 
ministration of justice itself, there should be compliance with 
the rule. Ig. at 241, 184 F. 2d at 262-63. 
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sel not only did not object to the instructions, he announced 
that he was satisfied with them when the trial judge asked if 
either counsel had any objections to anything he had said 
or any suggestions (Tr. 109). Since counsel expressed 
satisfaction with the change, appellant should not be heard 
to repudiate his judgment on appeal. McKnight v. United 
States, 114 U.S. App. D.C. 40, 309 F. 2d 660 (1962). 


B. In any event, the instructions given were error-free. The 
trial judge adequately instructed the jury on the ele- 
ment of specific intent. 


Appellant’s conclusionary statement that the trial 
judge’s instructions were insufficient and misleading, raised 
for the first time here, lacks merit. While the charge must 
be considered as a whole, Falls v. United States, 116 US. 
App. D.C. 149, 321 F. 2d 762 (1963), the duty of the court 
is to give proper instructions on each element of the of- 
fense charged. 

Taking the instruction as a whole, the trial judge ad- 
mirably and in a common-sense fashion narrowed the is- 
sues, without loss of clarity, down to the essential ques- 
tions in the case. He began with the usual general instruc- 
tion, telling them that his duty was to charge them on the 
law of the case, informing them that they were the sole 
judges of the facts, and that they were to consider impar- 
tially only the relevant evidence adduced at trial and rea- 
sonable inferences drawn therefrom (Tr. 99-101). He em- 
phasized that the indictment served only to bring the de- 
fendant to trial, told them that the defendant was presumed 
innocent throughout the trial, and that appellant must be 
found not guilty if the government failed to prove his guilt 
beyond a reasonable doubt (Tr. 101, 103). After explain- 
ing the nature of the reasonable doubt, he read the robbery 
count from the indictment, commenting that robbery was 
defined very simply in the Code and read them the language 
of 22 D.C. Code 2901 (Tr. 103-104). After reiterating that 
the government must prove beyond a reasonable doubt 
that a robbery occurred, he stated the elements necessary 
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for robbery, singly and by number explained each one, in- 
cluding the intent element, and after instructing the jury 
on assault, proceeded to note that the case was unusual 
inasmuch as appellant was not personally present at the 
immediate scene of the crime and that Leonard was the 
immediate perpetrator thereof (Tr. 106-107). He then, 
in plain and very simple language said, in effect, that to 
resolve the aiding and abetting issue, the government 
had to prove beyond a reasonable doubt that appellant 
knew a crime was going to be committed and that it was 
his intention to operate a getaway car (Tr. 108). He noted 
concisely that if Leonard told Johnson after the robbery 
that he had robbed Lodowski, that wouldn’t have anything 
to do with whether appellant was an aider or abettor before 
or at the time of the commission of the crimes (Tr. 109). 
Thus, in broad outline the instructions were satisfactory— 
indeed the language with respect to aiding and abetting may 
be said to have been shaded slightly in appellant’s favor. 
Moreover, under the circumstances of this case the judge 
quite properly was concerned with the time of appellant’s 
formation of the intent, if any, to participate in the robbery. 
Appellee fails to see how that concern amounts to a de- 
ficiency. 

To focus more particularly on the adequacy of the in- 
structions on specific intent discloses no error. It cannot 
be said that the question was brushed over, for it was men- 
tioned four times during the instructions (Tr. 105, 108, 109). 
The first mention of intent (Tr. 105) is not ‘“‘merely for 
the purposes of defining the crime of robbery”’ as appellant 
contends (Br. 105). That had already been done (Tr. 104). 
The key word was ‘‘necessary’’—the trial judge was in- 
structing them that to find beyond a reasonable doubt that 
a robbery occurred, it was ‘‘necessary”’ that four elements 
existed, among them that property of value was taken from 
the complainant ‘‘unlawfully and with intent to convert 
it to his own purpose’”’ (Tr. 105). The trial judge then 
began an explanation of each of the enumerated elements. 
He actually restated the intent element: 
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As to the second element, that he took the property 
unlawfully and with intent to convert it to his own 
purpose, intent ordinarily cannot be proven directly 
because there was no way of fathoming and scrutiniz- 
ing the operation of the human mind, but intent may 
be deduced from circumstances, from things done and 
things said, and it may be inferred that a person intends 
the natural and probable consequences of his act (Tr. 
105—emphasis added.)* 


Appellee submits that this language, by virtue of the 
underlined phrase above, served as more than a mere de- 
scription of the method by which a jury is supposed to 


15 The instruction in this case cannot be equated with that given 
in Jackson v. United States, 121 U.S. App. D.C. 160, 348 F.2d 772 
(1965). There, the only instruction on specific intent, aside from 
the reading of the indictment (containing the words “stole” and 
“took”) was “when you do a thing on purpose, you do that which 
you intend to do.” No such instruction was given here. Instead, 
wording of the intent element meets the majority’s admonition 
that commission of robbery “requires the specific intent to deprive 
the victim of [his] property, not merely the general intent to take 
something ‘on purpose.’” Another distinguishing factor is that 
the trial judge in Jackson specifically referred to the indictment 
as the place in which he had “already instructed the [jury that 
intent was] an element of the offense”, thus effectively incorporat- 
ing the word “stole” into the definition of intent. No such in- 
corporation occurred here. The trial judge emphasized to the jury 
that the indictment was merely a means of bringing appellant 
to trial (Tr. 101). Furthermore, the conjunctive-disjunctive prob- 
lem, while not eliminated, was not as pronounced. See page 12. 

An instruction similar to the one in the instant case was upheld 
in State v. Rose, 325 S.W. 2d 485, 488-89 (Sup. Ct. Mo. 1959). 

This formulation paralleled the District of Columbia Bar As- 
gociation’s suggested instructions for robbery under 22 D.C. Code 
2901. After enumerating the elements, those instructions state 
specific intent to be “necessary”, explaining in similar language 
that the defendant must have intended “to deprive the complainant 
of his property and convert and appropriate it to the use and 
benefit of the taker.” Criminal Jury Instructions for the District of 
Columbia 85, 87 (1966). 
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deduce intent from the evidence, as appellant now contends 
(Br. 10).?° 

The trial judge then considered the problem of aiding and 
abetting. He pointed out that the assault and/or the rob- 
bery must first be determined to have occurred, and then 
whether or not the government proved beyond a reasonable 
doubt that Johnson was an aider or abettor must be con- 
sidered. And he phrased the facts to be found in an 
admirably simple and concise way, unencumbered by legal 
phrases, and understandable to any layman: 


Now that seems in this case to resolve itself into 
whether . . . it has been proved that Johnson, proved 
beyond a reasonable doubt, that he knew a crime was 
going to be committed and that it was his intention to 
operate a getaway car. . . . If on the other hand, you 
should find that this defendant did not know any crimes 
were going to be committed prior to their commission, 
that he had no intention of operating a getaway car, 
then you would find him not guilty (Tr. 108-09). 


This portion of the instructions set out in every day 
language the requirements for a conviction as an aider or 
abettor. Appellant had to know of the crime before it 
occurred, participate in it with intent to bring about its 
commission, and act in furtherance of the common design. 
See Criminal Jury Instructions for the District of Colum- 
bia, supra at 27, 28. The first requirement was satisfied, 
and the second was covered by the stated necessity of deter- 
mining whether appellant drove a getaway car, which also 
satisfied the necessity of affirmative conduct in furtherance 
of a common criminal design or purpose. Any possibility 
that the jury would consider mere presence enough was 
negatived by the judge’s instruction that if appellant was 
told of the robbery after it occurred, that would not be 


16 Would appellant argue for omission of this language? Cf. 
Criminal Jury Instructions for the District of Columbia, supra 
at 25. 
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sufficient to make him guilty as an aider or abettor (Tr. 
109). 


C. Even assuming arguendo that error was committed in 
the instructions, it was not plain error necessitating 
reversal. 


Assuming without conceding that error lurked in the 
instructions on specific intent with respect to the robbery, 
no infirmity appears or is claimed with respect to the 
assault. Since appellant received concurrent sentences of 
two to six years for the robbery and the assault count, he 
cannot be said to have been prejudiced by any assumed 
inadequacy in the instructions pertaining to the robbery. 

Moreover, we note that counsel apparently thought the 
instructions adequate in all respects for he indicated as 
much to the trial judge after they were given. And there 
was nothing in the record to indicate that the jury was 
confused by the Court’s instructions, for although they sent 
the trial judge during their deliberations a note stating that 


they could not reach a unanimous decision, no mention of 
confusion apparently appeared therein. We submit had 
they been confused, they would have indicated it then. 


: 
t 
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Il. Appellant’s conviction for aiding and abetting the rob- 
bery and assault with a dangerous weapon committed 
by Leonard should be affirmed by this Court. Appellant 
should not be permitted to challenge the sufficiency of 
the evidence for the first time on appeal, without venti- 
lating this issue below. Even if the issue could be raised, 
there was sufficient evidence to justify the jury’s con- 
clusion that appellant aided and abetted in the robbery 
and the assault with a deadly weapon. Leonard’s ex- 
culpatory testimony was properly rejected by the jury 
in resolving the conflict between that testimony and the 
government’s evidence. 


(Tr. 23, 25-26, 32, 46-47, 63-65, 67, 69, 72, 76-78, 80-82, 84-89, 
90-92, 95-96) 
A. Appellant should not be permitted to challenge the 


sufficiency of the evidence for the first time on appeal, 
without ventilating the issue below. 


Appellant raises for the first time on appeal the sufficiency 
of the evidence upon which his conviction for robbery and 


assault with a deadly weapon was based. The point was not 
raised in the trial court during the course of the proceed- 
ings, although defense counsel had ample opportunity to do 
so. No motion for judgment of acquittal was made, either 
at the end of the government’s case or at the close of all the 
evidence. No post-verdict motion for judgment of acquittal 
was made. In view of this posture of the case, appellee 
submits that this issue need not be considered on appeal. 
Deans v. United States, — U.S. App. D.C. —, 374 F.2d 284 
(1966) ; United States v. Indiviglio, 352 F.2d 276 (2d Cir. 
1965) (en banc), cert. denied, 383 U.S. 907 (1966). Cf. 
Battle v. United States, 92 U.S. App. D.C. 220, 206 F.2d 
440 (1953) ; Pollen v. United States, 207 A.2d 114 (D.C. Ct. 
App. 1965) ; Jenkins v. United States, 146 A.2d 444 (D.C. 
Mun. App. 1958). 

Appellee submits that not considering the matter on ap- 
peal would be particularly appropriate in this case. The 
record below was fraught with factual tidbits supporting a 
finding of appellant’s guilt, as will be detailed below. Faced 
with such a record, counsel no doubt preferred to concen- 
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trate on the exculpatory testimony of Leonard as the bul- 
wark of appellant’s defense rather than undertake an 
unfruitful and merely formal legal argument. 

It is too late now for appellate counsel to overturn defense 
counsel’s judgment and mount the present attack on the 
evidentiary basis of the verdict returned by the jury. More- 
over, had the issue been raised below, the trial judge would 
have been able to rule on it then and there, thus appro- 
priately framing the issue, if any issue existed, for appellate 
review. Appellee submits that these considerations pre- 
clude the belated assertion of this unventilated issue here. 
See, e.g., Pea v. United States, 116 U.S. App. D.C. 410, 324 
F.2d 442 (1963), vacated on other grounds, 378 U.S. 571 
(1964). 


B. There was sufficient evidence to justify the jury’s con- 
clusion that appellant aided and abetted in the robbery 
and assault with a deadly weapon. 


In any event, appellant’s belated contention that there 
was insufficient evidence to support a conviction for the 
crimes charged must fail. On the evidence presented in this 
case, and considering the inferences open to the triers of 
fact, the question of whether appellant aided and abetted 
in the crimes admittedly committed was a fair question for 
the jury, and ‘‘[t]he choice by the jury to believe the testi- 
mony was theirs to make.” Lewis v. United States, D.C. 
Cir. No. 20120, decided June 29, 1967. 

Rejecting as we must under well-established precedent 
appellant’s erroneous assumption that the evidence should 
now be viewed most favorably to the defendant (Br. 15), 
and viewing the evidence in the light most favorable to the 
government, allowing reasonable inferences therefrom,” 
the jury could have reached at least the following conclu- 
sions in determining appellant’s guilt or innocence. 

From the unexplained presence of the two toy pistols 


17 Glasser v. United States, 315 U.S. 60, 80 (1942) ; Crawford v. 
United States, US. App. D.C. —, 375 F. 2d 332 (1967) ; Curley 
v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229, cert. denied, 
331 US. 837 (1947). : 
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found in appellant’s car, next to the seat in which he sat 
and easily within his reach, the jury could reasonably infer 
that appellant had possession of these items before and 
during the course of the robbery, and that this equipment 
was indicative of a pre-existing intent on the part of appel- 
lant to commit these crimes jointly with Leonard. Indeed, 
that in addition to the ‘‘real’’ revolver there were two such 
toy pistols—an increasingly common tool in robberies— 
buttressed this inference. In fact, it is difficult to conceive 
of any reason why these two items should be in appellant’s 
car other than that it served as a mobile base from which 
appellant and Leonard could and did rob Mr. Lodowski. 

Of the total amount taken, fifty dollars (four $10 bills and 
two $5 bills) were found loose in appellant’s left front 
pocket, while $10 was found in his billfold in his rear pocket. 
Eighty-seven dollars in cash was found in Leonard’s right- 
front pocket. These uncontroverted facts easily form the 
basis for a conclusion of the jury that a hurried division of 
the fruits of the robbery had occurred, especially since the 
money was found in a place in which neither man would 
normally carry large sums of money, and the money re- 
covered from appellant was not found in his wallet, which 
would have been the normal receptacle for such a sum. If, 
as appellant contends, his possession of that sum resulted 
from a “‘loan’’ to him, it would not accord with everyday 
experience for appellant to have so carelessly placed that 
money where it was found, nor would appellant have had 
any reason for such a hasty disposition of the newly ob- 
tained funds. In addition, appellant’s unexplained posses- 
sion of over five dollars in change—also loose—after a rob- 
bery in which about six dollars in change was taken debili- 
tates appellant’s indirect claims of innocence, as does the 
fact that appellant parked his car ‘“Saround the corner”’ 
from the truck Mr. Lodowski was driving, in a position such 
that it could not be seen from the truck (Tr. 84). 

The jury could have viewed the fact that Leonard left 
the two toy guns and the revolver used in the robbery and 
the pouch obtained thereby in appellant’s automobile as 
also indicative that appellant and Leonard had conceived of 
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and executed the robbery together. It could have concluded 
that the abandonment of these items and subsequent flight 
were not the normal acts of a man singly involved in a 
robbery, and that such a man might have been expected to 
take those items with him, instead of attempting to hide 
the latter two articles under the right front seat (Tr. 32, 
67, 72). 

The jury heard testimony that appellant’s car was ex- 
ceeding the speed limit by 15 to 20 m.p.h. as it proceeded 
northward up Fourth Street toward Catholic University. 
It could have concluded that this rate of speed reflected 
appellant’s desire to remove himself and Leonard from the 
scene—a desire which never would have existed had appel- 
lant not knowingly participated in the robbery. The jury 
heard testimony that appellant’s car ‘‘appeared to speed 
up some”’ after the police car, lights flashing, began to fol- 
low it. The car then slowed down without stopping, and 
Leonard jumped out (Tr. 46-47). The jury could have con- 
cluded that these were not the acts of a driver who had 
nothing to do with a robbery, and that one would expect an 
innocent person in similar circumstances to come to an 
immediate stop. In fact, after the policemen got out of 
their cruiser, appellant’s car began to move again (Tr. 
64, 69). 

On this evidence, cumulatively viewed, there can be no 
question that the case was properly submitted to the jury 
or that there was sufficient evidence to support the jury’s 
verdict of guilt.”* 


18 We do not read appellant’s brief as challenging the submis- 
sion of the case to the jury, particularly since no motion for judg- 
ment of acquittal was made below. In view of reference in his 
Brief (pp. 2, 15, 16 & 17) to justifying and supporting a conviction, 
we take it that he now challenges the sufficiency of the evidence 
underlying the jury’s verdict. To clear up any possible confusion 
arising from the fact that circumstantial evidence was involved 
here, it is relevant to examine the tests applicable to both situa- 
tions. 

This Court has made it clear that the propriety of the submis- 
sion of the case to the jury is tested by viewing the evidence 
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C. Leonard’s exculpatory testimony was properly rejected 
by the jury in resolving the conflict between that 
evidence and the government’s evidence. 


As the verdict indicates, the jury rejected the testimony 
of Leonard. A review of the record indicates that they were 
clearly right in doing so. 


favorably to the government and asking only if it can be said that 
reasonable jurymen might or might not have a reasonable doubt 
as to guilt. That is, unless reasonable jurymen must necessarily 
have a reasonable doubt, the case is properly submitted to the jury. 
Crawford v. United States, __ U.S. App. D.C. —, 375 F.2d 332 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 
229, cert. denied, 331 U.S. 837 (1947). If appellant’s brief be con- 
strued as contending that every hypothesis except that of guilt 
must be excluded, we submit that the Curley and Crawford cases 
have long since laid this contention to rest. In Curley this Court 
expressly rejected appellant’s contention, saying, inter alia, “If 
the trial judge were to direct acquittal whenever in his opinion the 
evidence failed to exclude every hypothesis but that of guilt, he 
would preempt the function of the jury.” Id. at 393, 160 F.2d at 
233. 

Nor, we submit, is appellant’s standard proper in reviewing on 
appeal the evidentiary basis of a jury’s verdict of guilty. In Curley, 
this Court noted that “If the evidence reasonably permits a verdict 
of acquittal or a verdict of guilt, the decision is for the jury to 
make. In such a case, an appellate court cannot disturb the judg- 
ment of the jury.” Id. at 397, 160 F.2d at 237. Moreover, in 
Holland v. United States, 348 U.S. 121 (1954), the Supreme Court 
indicated its dissatisfaction with the standard appellant seeks to 
apply here. There, it was claimed that the trial judge erred in not 
instructing that “where the Government’s evidence is circumstantial, 
it must be such as to exclude every reasonable hypothesis other 
than that of guilt.” The court acknowledged there was some sup- 
port for this instruction in lower court cases, but thought 


_. . the better rule is that where the jury is properly instructed 
on the standards for reasonable doubt, such an additional 
instruction on circumstantial evidence is confusing and incor- 
rect. ... 

Circumstantial evidence in this respect is intrinsically no 
different from testimonial evidence. . . . In both instances, the 
jury must use its experience with people and events in weighing 
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To accept Leonard’s testimony, the jury had to accept 
from a man whose credibility was already weakened by his 
admission that he robbed Mr. Lodowski, a number of facts 
and inferences which were at best ‘‘highly questionable in 
the light of common experience and knowledge.’’ Jackson 
v. United States, 122 U.S. App. D.C. 324, 329, 353 F.2d 862, 867 
(1965). He testified that his meeting appellant was merely 
fortuitous, and that appellant was told nothing of the rob- 
bery until the two had started up Fourth Street, just before 
the police car made its U-turn and began to follow appel- 
lant’s car (Tr. 77, 85, 95, 96). Leonard testified that he 
loaned appellant the fifty dollars recovered as a result of 
appellant’s arrest, and that the loaded gun and the two toy 
pistols found next to the driver’s seat were unknown to 
appellant until they started driving up Michigan Avenue 
(Tr. 77, 84-85, 87, 90-91, 92, 96). 

Leonard’s version of whether and at what point appellant 
formed an intent to participate in the robbery was contra- 
dicted by the record. It seems unlikely that Leonard, 
dressed as he was, could flag appellant’s car down and enter 
it with a bulky revolver in his belt and two toy guns and 
his own wallet in the pockets of his pants without arousing 
any suspicion on appellant’s part.’® And, it seems even 
more unlikely that Leonard, who testified that he formed the 
intent to rob Mr. Lodowski when he saw him in a ‘‘carry- 
out’’, and at a time when he was apparently returning to 
work after having gone home to eat lunch,” would con- 

the probabilities. If the jury is convinced beyond a reasonable 
doubt, we can require no more. Id. at 139-40. 


To the same effect are Hunt v. United States, 115 U.S. App. D.C. 
1, 316 F.2d 652 (1963) and Robertson v. United States, 124 US. 
App. D.C. 309, 310 n.1, 364 F. 2d 702, 703 n.1 (1966). 

19Tt is significant to note that when asked what he had in his 
possession, Leonard initially replied, “I had the gun in my posses- 
sion” (Tr. 78—emphasis added). It was not until cross-examina- 
tion that he testified that he had the two “play guns” when he got 
into the car (Tr. 86). 

20 One wonders what time Leonard lunches. The robbery took 
place about 12:00 p.m. and appellant’s car was stopped about 12:15 
p.m. (Tr. 63, 65). Before the robbery occurred, appellant had to 
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veniently possess these three guns just before he flagged 
appellant’s car down (Tr. 76, 77). 

Leonard’s version of how he loaned appellant fifty dollars 
after meeting him accidentally at that particular time and 
place must also be characterized as unlikely. He testified 
that he had met appellant in a poolroom about two weeks 
prior to the date of the robbery, that he was with him the 
day they met for about half an hour, that he did not know 
where appellant lived and had not seen him again until the 
day of the robbery (Tr. 80, 81). The jury could have found 
it hard to believe that Leonard could recognize appellant 
driving by in his automobile and that appellant would re- 
member Leonard well enough to pick him up even if Leonard 
did recognize appellant. They could have found it even 
harder to believe that a loan of such a large amount of 
money would become the topic of conversation between two 
men who were so unfamiliar with one another, to say 
nothing of the improbability that appellant’s request for 
$50 would be acceded to so readily. The accidental meeting, 
if it occurred at all, had none of the earmarks of an accident. 
Appellant’s car was parked in a position such that it could 
not be seen from the truck complainant was driving (Tr. 
84). Without a car available, Leonard would have to com- 
mit a robbery (armed with the three guns) at high noon, in 
a well-populated area, and make his getaway on foot with 
the loot? The jury could well have concluded that no sane 
man would expect such a robbery to succeed—without the 
aid of a car and a driver. 

In addition, to accept Leonard’s version of the facts, the 
jury would have to conelude, inter alia, that appellant was 
untroubled by Leonard’s directive that he should wait, fol- 


i 


leave Catholic University by an unknown means of transportation, 
go home, have lunch, start back to work, stop in the carry-out, 
have a soda, come outside and wait for Lodowski, start walking 
back to work because Lodowski took so long, flag appellant down, 
converse with him with respect to the loan and then commit the 
robbery—all by approximately 12:00 p.m. (Tr. 76-77, 82). 

21In fact, Leonard testified that he had seen a uniformed police- 
man walking the beat in that area (Tr. 89). 
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lowed by his return, probably running (Tr. 23, 25-26, 88) ; 
that appellant had over $5 in change before Leonard got 
into the car; that appellant could not see the revolver, the 
two toy guns, the brown leather pouch, or Mr. Lodowski’s 
wallet when Leonard re-entered the car; that appellant 
drove toward Catholic University at a high rate of speed 
merely to satisfy Leonard’s request to take him back to 
work; that Leonard took the two toy pistols out of his 
pocket and put them ‘‘on the seat’? without knowing why 
he did it; that appellant was not curious enough to ask 
immediately where a man who had claimed to have been 
“‘broke’’ suddenly acquired such wealth; that Leonard could 
jump out of appellant’s moving car, then throw the brown 
pouch back into the moving car; and that Leonard left the 
brown pouch and the gun in the car with appellant merely 
in his haste to escape. Any jury would have rejected such 
testimony. 
CONCLUSION 


Wuenrerore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin G. Bress, 
United States Attorney. 


Frank Q. NEBEKER, 

Attan M. Patmer, 

Apert W. OvERBY, JR., 
Assistant United States Attorneys. 
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APPENDIX 
Charge to the Jury by Judge Hart in the Instant Case 


The charge in pertinent part was as follows: 


Ladies and gentlemen of the jury, we have now reached 
that stage where it becomes my duty to charge you on the 
law of the case, which charge as to the law you are required 
to follow in exercising your duty to pass on the facts in this 
case. Now I mean by that, I give you the framework of the 
law that is applicable to this case, and within that framework 
you, of course, decide the facts. 


* * * * ° 


Now this defendant has been indicted, charged in two 
counts, one with robbery, and the other, assault with a danger- 
ous weapon. A little later on I will read the indictment to 
you, but I wish to say and emphasize at this point that the 
fact of his indictment raises no inference of guilt. The in- 
dictment is the method whereby the defendant is brought to 
trial and by which he is informed of the charges made against 
him. It is not evidence in the case. 


& * e * * 


Now every defendant in a criminal trial is presumed to be 
innocent and this presumption of innocence attaches to a de- 
fendant throughout the trial. The burden is on the govern- 
ment to prove the defendant guilty beyond a reasonable doubt, 
and if the government fails to sustain this burden, then you 
must find the defendant not guilty. The defendant is not 
required to establish his innocence under our system of juris- 
prudence. [There followed an explanation of the nature of 
a reasonable doubt.] 

Now the first count of the indictment charges the defendant 
with robbery .. . [There followed a reading of the indictment 
as set out in footnote 1, page 1.] 


Now, what is robbery? Robbery is defined very simply 
in our code, and so much of it as is pertinent to this case says: 


“Whoever, by force or violence, or by putting in fear, 
shall take from the person or immediate actual possession 
of another anything of value, is guilty of robbery.” 


In order for you to find the defendant guilty of robbery 
you must find that the government has proved beyond a rea- 
sonable doubt that a robbery occurred. And the four elements 
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necessary for robbery are that the defendant, or his co-defend- 
ant, in the event you should find that there was aiding and 
abetting in.the case—and I will instruct you-on that later—in 
the District’ of Columbia took something of value from the 
complainant, that he took it unlawfully and with intent to 
convert it to his own purpose, that he took it from the com- 
plainant’s person or immediate actual possession, and that 
he took it by force or violence against resistance or by putting 
the complainant in fear. 

As to the first element that the defendant took something 
of value, the value of the thing taken is of no consequence so 
long as it has some value. As to the second element, that he 
took the property unlawfully and with intent to convert it 
to his own purpose, intent ordinarily cannot be proved directly 
because there is no way of fathoming and scrutinizing the 
operations of the human mind, but intent may be deduced 
from circumstances, from things done and things said, and 
it may be inferred that a person. intends the natural and 
probable consequences of his act. As to the third element, 
that he took it from the complainant’s person or immediate 
actual possession, immediate actual possession means that the 
thing taken may be on the person or within the reach of the 
person so long as it is considered to be in such possession that 
if the complainant knew his property was being taken, such 
knowledge would likely result in physical violence. As to the 
fourth element, that the defendant took the property by force 
or violence against resistance or by putting the complainant 
in fear, you have heard the evidence on that and I won’t com- 
ment on it further. 


Now the second count charges that: 


“On or about October 8, 1965, within the District of 
Columbia, Clifton H. Johnson, Jr. and Jerome Leonard 
made an assault on Leonard Lodowski with a dangerous 

. weapon, that is, a pistol.” 


An assault is defined by law as an unlawful attempt or 
effort with force and violence to do injury to the person of 
another, coupled with the present apparent possibility of carry- 
ing out such an attempt. If such an assault is carried out 
with a dangerous weapon such as a pistol, then the crime be- 
comes assault with a dangerous weapon. 

In order to constitute assault with a dangerous weapon, it 
is not necessary that there be any intent to kill, or even any 
intent to injure or hit anyone. The mere pointing of a gun 
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in a threatening and menacing manner at a complaining wit- 
ness constitutes assault with a dangerous weapon. 

Now this case, while not unique, is a bit unusual in this 
respect. The defendant being tried before you has not been 
identified as personally being present at the immediate scene 
of the crime. He has not been identified as the one who 
actually took the money and other property from Leonard 
Lodowski, and as the one who pointed the pistol at Leonard 
Lodowski, indeed if such occurred. All the testimony points 
to the fact that if a robbery or assault with a dangerous 
weapon occurred, that the immediate perpetrator thereof was 
Jerome Leonard. Now under that circumstance why do we 
have Clifton Johnson, Jr., here on trial? And the reason is 
that it is claimed by the government that he is an aider, or 
was an aider and abettor with Jerome Leonard of a crime 
of robbery and of assault with a dangerous weapon. 

The District of Columbia statutory law provides that any 
person advising, inciting or conniving in an offense, or aiding 
or abetting the principal offender, shall be charged as a 
principal, that is, he is as guilty of the offense as though he 
himself had committed it. If two or more persons acted 
jointly or in concert, each performing a part that results in 
the commission of the offense, both are equally guilty. It is 
not essential that any specific time or mode of committing 
the offense be advised or commanded, or that it was done 
in a way suggested or agreed upon, nor is it necessary that 
there be any direct communication between the actual perpetra- 
tor, or perpetrators, and the person aiding and abetting. 

So in this case what is really up to you for decision—first, 
of course, you do have to determine that there was a robbery, 
or whether or not there was a robbery, and whether or not 
there was an assault with a dangerous weapon. Now, if you 
determine one or both of those in the affirmative, then as to 
the defendant on trial before you, you must consider whether 
or not the government has proved beyond a reasonable doubt, 
in view of the testimony from the stand, the exhibits which 
have been received in evidence, and the inferences which are 
reasonably deducible from that evidence, that is, the exhibits 
and the testimony, whether or not the defendant Johnson 
was an aider or abettor. Now that seems in this case to 
resolve itself into whether or not Johnson, or whether it has 
been proved that Johnson, proved beyond a reasonable doubt, 
that he knew that a crime was going to be committed and 
that it was his intention to operate a getaway car. Now if 
you should find that the government, from the evidence and 
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from the inferences reasonably deducible therefrom, has so 
proved beyond a reasonable doubt, and if you find that the 
two crimes were actually committed by Leonard, then this 
defendant would be guilty. If, on the other hand, you should 
find that this defendant did not know that any crimes were 
going to be committed prior to their commission, that he had 
no intention of operating a getaway car, then you would find 
him not guilty. 

Now there has been testimony that after the robbery oc- 
curred, Leonard told Johnson that he had robbed this coffee- 
truck driver. That would not be sufficient; as a matter of fact, 
it would not even have anything to do with making this de- 
fendant Johnson guilty as an aider and abettor. Anything he 
learned for the first time after the crime was committed 
could not make him an aider and abettor. Now whether it 
would have anything to do with making him guilty of a crime 
of accessory after the fact is not for you to decide. What 
you have got to decide is whether or not he was an aider 
and abettor before or at the time of the commission of the 
crimes, if they were committed, and not afterwards. 


(Tr. 99-109.) 
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PETITION FOR REHEARING EN BANC, PURSUANT TO TITLE 28 SECTION 
2255 U.8.C. 


Comes now, Clifton H. Johnson, being first duly sworn according to 
law, depose and say that I am the petitioner in the above entitled 
cause and respectfully moves for a review of the judgement entered 
in the above entitled case on October 25, 1967. States as follows; 


I, Clifton H. Johnson, is a layman at law but knows that there 
has been constitutional questions raised and over looked by the re- 
spective court, which is a violation of due process of law, equal 
protection of the United States Constitution and the amendments 
there of. 

STATEMENTS OF QUESTIONS PRESENTED 


1.) Is the indictment valid and sufficient to uphold a conviction 
where the defendant was indicted and convicted under D.C.C.,22-2901 
(the crime of robbery) and the Sndictment fails to allege that he 
actually entertained the intent to deprive the owner permanently 
or any other means of the possession of his property? 


2.) Is this consistance of a fair trial where the trial judge in his 
instruction to the jury failed inadequately to define the element of 

intent, and the sole instructions on the subject were misleading. 

Are such instructions allowed in a court of law or sufficient to ap- 

prased the jury of the necessity of proof of element and to support a 
conviction for robbery? 


3.) Is it the custom of the respective courts or the laws of the 
land where the defendent was convicted as an aider and abetter on 
purely circumstantial evidence that he was in the presence of the 
perpetraton after the crime was committed? 


he) Does it constitute a crime of robbery where some fruits of a 
crime and instruments used there were found in his actual possess- 
fon or constructive possession. Is such evidence sufficient to 
prove that he entertained the requisite intent to commit the of- 
fence charged at the time of their commission by the perpetrator? 


S.) Does this constitute due process of law, where the defendant 
was convicted on purely circumstantial evidence that he was found 
in the presence of the perpetrator after the crime was committed a 

and the fruits of the crime and instruments used there in was 
found in his actual! possession or constructive possession and 
where the only direct testimony concerning the circumstances lead- 
ing up to the defendant's involvement in the crime completely ab- 
solved him of criminal responsibility. Is such evidence suffici- 
ent to support a conviction for the crime charged? 

STATEMENT OF FACTS 


On October 8, 1965, at approximately 12:10 p.m., in the 2000 block 
of fourth St. NeE. One Jerome Leonard did rob and assault with a 
dangerous weapon one Leonard N. Lodowski. The former took from 
Lodowski a sum of 


money in excess of $135 dollars, his wallet, pouch in which the 
money was contained. About one-half blecks fron the scene of 
the crime, Leanord entered a car belonging to one Clifton He 
Johnson, Jr.e, the appellant tn thts case, with when he was ace 
quaintec. And the twe drove toward tho campus of the Cethelic 
Universtty, where Leanord was employed. At a treffic light, 
Leanord got out of Johnson's car anc started running. Shortly 
therafter, two police offtcers approached Johnson's ear anc 
upon & weerch of the car, found the money pouch wh'ch Leoneré 
head taken from Lodowski, a 32. celiber Gun, ené two toy zuns; 
ani upon his person found $50 dollars of the stolen cash. ‘ithe 
in ea few minutes Leonard was returned to the car where the ree 
maining ce#sh and Lodowski's brown leather wallet were found on 
his person. 

| 
(A) Question the records will Clearly show that the &ppellant 
is purely a victen of eirecumstances in thts case. The sovernment 
eid not even attexpt to >rove by further circumstantial evidence 
or by any etrect testisony that enppellent knew, of Leonard's pure 
pom@, and accordincly, soulén't entertain the requisite tntent 
to commit <ne ertme of robbery. The bur¢en was on the Zovernnent 
to Cemostrate that anpellant was a principal in the second degree 
because he incited or encouraged the act done by “he exctual sere 
petrator, Sees BROWN V. COM., 107 S.Z. 909, 16 ALL.R. 1039 
(1921). Appellant submits thet the evidence {s, anc then, ine 
sufMictient to support his ccoaviction on either lcount 1 or count 
of the offenses charred, 


SOM TPIS T 4g, 
CONCLUST OW 


The element of “intent” is always the xost eifficelt factor to 
deal with fn ea criminal CREB Hovever, ©24 eonellant shoule 
not have been convicted without a Specific findfnr that he ene 
tertainedc the spectfte intent to commit the acts sllecedly pare 
formed. This fact, which had to be found by the jury, micht as 
well to be ignored by them due tc tts axnrvohous| qualities ( {t 
ia only a etate of mind). [Tf the jury were reae an indiotment 
whish did not emphasize the requireuents cf intent, toav at=: 
not be initially aware that it was @ specific and trreplacenyl 
requirenent, therefore, they were not testine the evidence ae 
sainet this requirement. In this cnusuel Sitcabtion, whera the 
eefendant was not present at the scene when i i! *PERe@ uss come 
mitted; they would have a greater duby to teat the presun es o 
intent because another person actually committed the ert: na 
then ststed that the defendant new nothing about it. 


The tnstruetions of the triel court didn't cure the cefect, dut 
aggraviated ths jury's confusion. *urthernore, | only circumste 
antial evidence was presented by the sovernment, and fatied to 
preve intent, 


With these factors considered, the appeli- nt ordys that the cone 
viction be reversed and in the alternative, that 2 new trial de 
granted, 


me this 


UNITED STATES COURT OF APPEAL FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
CLIFTON H. JOHNSON, JR. 


APPSALLANT 
VS. 


ONITSD STATSS CF AMERICA 
RESPONDANT 


TION — APPOINTMENT OF COUNSEL PURSUANT TC 
TTLe 28 SECTION 1915 U.S Se 


Comes now, Clifton H. Johnson, appellant proese, being first duly 
sworn on oath according to law, depose and say that I am the aprele 
lant in the above entitled cause, anc respectfully move this Honorable 
Court’ to appoint counsel to represent my cause of action ot bar in 
support of the forezoine states az follows; 


U.S.C. TITLE 28 SECTI 


The court may request an attorney to revresent any such person unable 
to employ counsel and may dismiss the case if the allegation of po- 
verty is untrue, or if satisfied that the action is frivolous or uale 
ictous......"See ELLIS V. UNIT®D STATES, 356 U. S.6753andGRIVFIN V. 
ILLINOIS, = 


Legal writers repeatedly urged the necessity of assistance for indi- 
gent litigants particularly the assistance of competent counsel <= See 
SMITH AND BRADWAY, Growth of legal aid work in the United States; 
UR. LAS. STATE DSPT. LAB. BULL: NO.607, 1936) Advocating that ape 
pointment of counsel be made mandatory in civil as well as in criminal 
cases. Jacoby, logal aid to the poor, 53 Harve. Le Reve. 940,941 (190). 


Recent decisions seem to forecast expansion of the Constitutional 
Requirements as to the assistance of counsel which must be siven ine 
dicent litigants. Aids at the appellate level, traditionally <rant- 
ed as a matter of discretion, may be mace mandatory; anc new aid may 
be required at the trial level, while these cons®2£futional implica] 
tions have thus for appeared only in criminal cases and even there 
enly in limited eccntext. ‘“hey cdo suzgest a standard which could well 
de applied generally, to both sivil snd eriminal incicent litigants. 


Appellant prays that counsel be appointed. 


